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 1.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON DEMURRER TO CROSS COMPLAINT of REDIG FILED BY 
BLACKWOOD ASSOCIATES, INC. 
* TENTATIVE RULING: * 
 
 
The requirements of Code of Civil Procedure (“CCP”) § 430.41(a) are very specific. Before filing 

a demurrer, the parties are to meet and confer “in person or by telephone.” Here, Mr. Schaffer’s 

declaration indicates that counsel for the parties exchanged letters. Mr. Schaffer’s declaration 

does not say any in-person or telephonic meet-and-confer occurred, as § 430.41(a)(3)(A) 

requires, and nothing in the actual letters appended to Mr. Schaffer’s declaration suggests that 

any such telephonic or in-person conference occurred. 

Neither the Court nor the parties is free to ignore the requirements of the CCP. Accordingly, 

Blackwood’s demurrer is continued to March 30, 2017, at 8:30 a.m. to permit the parties an 

opportunity to comply with the requirements of § 430.41(a). On or before March 10, 2017, the 

parties shall engage in a compliant and substantive meet-and-confer conference. On or before 

March 16, 2017, counsel for Blackwood shall serve and file a declaration confirming that such a 

meet-and-confer occurred, and advising the Court specifically if the demurrer still needs to be 

heard. If, for any reason, March 30, 2017 is unworkable as a continued hearing date, the March 

16 declaration shall also indicate a minimum of three dates – Thursdays subsequent to March 

30 and agreed upon by all necessary counsel – on which all necessary counsel could attend a 

hearing at 8:30 a.m. 

 

  

  
 2.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY THE REGENTS OF 
THE UNIVERSITY OF CALIFORNIA, SUSANNAH BROCK CORNES MD 
* TENTATIVE RULING: * 
 
 
Before the Court is a motion for summary judgment (“MSJ”) filed by defendants The Regents of 
the University of California and Susannah Brock Cornes, M.D. (collectively, “Dr. Cornes”). The 
MSJ is opposed by the plaintiffs in this matter (“Plaintiffs”). 

Code of Civil Procedure (“CCP”) §§ 437c(o)(2) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(2) provides, in relevant part: 

A cause of action has no merit if [a] defendant establishes an affirmative defense 
to that cause of action. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
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cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto. 

Here, the operative First Amended Complaint alleges that Dr. Cornes violated the reporting 
requirement found in Health & Safety Code (“HSC”) § 103900 by failing to report to the relevant 
authorities defendant John Harris’s (“John”) seizure disorder. (Because multiple parties in this 
case share the surname Harris, for the sake of clarity, the Court refers to John by his given 
name. No disrespect is intended.)  

HSC § 103900(a) is the relevant subsection. It provides, in pertinent part: 

Every physician and surgeon shall report immediately to the local health officer in 
writing [identifying information] of every patient at least 14 years of age or older 
whom the physician and surgeon has diagnosed as having a case of a disorder 
characterized by lapses of consciousness. 

The MSJ concedes that as of May 3, 2011, Dr. Cornes had made a diagnosis of John that 
ordinarily would have triggered the reporting requirement provided by HSC § 103900(a). (UMF 
5-6.) However, it argues that Dr. Cornes was exempt from that reporting requirement by 
operation of 17 CCR § 2812. Section 2812 provides, in relevant part, as follows: 

A physician and surgeon shall not be required to notify the local health officer of a 
patient with a disorder characterized by lapses of consciousness if: 

(b) The patient states that he or she does not drive and states that he or she 
never intends to drive, and the physician or surgeon believes these 
statements made by the patient are true. 

In opposition, Plaintiffs make, essentially, two arguments. First, they contend that at a minimum, 
the evidence creates a triable issue of fact regarding whether Dr. Cornes actually made the 
diagnosis earlier than May 3, 2011, at the initial visit with John, which was on February 15, 
2011. Second, Plaintiffs argue that the evidence creates a triable issue of fact regarding whether 
John stated that he did not drive and did not intend to drive, and whether Dr. Cornes believed 
those statements, if made. 

Thus, with respect to the February 15, 2011 visit, the MSJ requires the Court to determine 
whether there is a triable issue of fact concerning whether Dr. Cornes made the relevant 
diagnosis and, if she did, if her conduct falls within the exemption provided by 17 CCR § 2812. 
With respect to the May 3, 2011 visit, the MSJ requires the Court to determine only if Dr. Cornes 
fell within the exemption provided by 17 CCR § 2812, since the MSJ concedes that the relevant 
diagnosis was made at that time. 

To prevail on the exemption provided by 17 CCR § 2812, Dr. Cornes must present evidence 
demonstrating that there is no triable issue of material fact with respect to all three prongs of 17 
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CCR § 2812, i.e., (1) that John stated that he does not drive; (2) that John stated that he never 
intended to drive; and (3) that Dr. Cornes believed John when he made those statements. 

The Court first addresses the exemption provided by 17 CCR § 2812. 

Dr. Cornes provides a sworn declaration in which she says that John told her, on May 3, 2011, 
that he did not drive and did not ever intend to drive. Her declaration also says that she believed 
those things to be true. (Exhibit I to Willoughby Dec., Declaration of Dr. Susannah Cornes, ¶ 3.) 
The Court considers Dr. Cornes’s declaration to be sufficient to shift the burden of production to 
Plaintiffs. See, e.g., Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 861-862. 

In advance of the February visit, John completed a New Patient Screening Questionnaire. He 
indicated that he had a driver’s license and was presently driving. (Ex. A to Jessup Dec., Doc 
No. 00529.) (Apparently, Dr. Cornes denied reviewing this particular portion of the 
questionnaire. Ex. M to Willoughby Supp. Dec., Cornes Dep. 32:1-7. However, at other times, 
she testified that she reviewed the questionnaire with a medical student.) 

The note prepared by Dr. Cornes following the February visit indicated “[John] does not drive, 
and uses his bike for transportation.” Later on that page, the note says “SOCIAL HISTORY: The 
patient lives alone. He does not drive.” (Ex. J to Willoughby Dec., Doc No. 00523.) Later, the 
note reiterates that John “uses a bicycle for transportation.” (Id., Doc No. 00525.) 

At deposition, John testified that at the February visit, he told Dr. Cornes that his primary means 
of transportation was a bicycle, but that he could not recall saying that he did not drive. (Ex. B to 
Jessup Dec., John Dep. 145:16-21.) 

With respect to the May visit, the note prepared by Dr. Cornes mentions driving in only two 
places. In the section labeled “IMPRESSION,” she notes “We again spend some time 
discussing the likely diagnosis, implications for driving and safety, and possible treatment 
plans.” (Ex. J to Willoughby Dec., Doc. No. 00569.) Then, later on the same page, under 
“PLAN,” the note says “I discussed seizure safety with this patient, including refraining from 
driving, operating heavy machinery, working at heights, or around open flames, swimming 
alone, or taking baths.” (Id.) The note does not say that John told Dr. Cornes that he was not 
driving and did not intend to drive. 

At deposition, John testified concerning the May visit and whether the topic of driving was 
discussed. He said: 

Q. Do you recall whether or not Dr. Cornes specifically discussed the subject of 
driving at this May 3, 2011 visit? 

A. No, I don’t recall her talking about driving. 

… 

Q. Can you recall whether you told Dr. Cornes, at the second [May 3, 2011] visit, 
whether or not you intended to drive? 

A. No, I do not recall talking about driving or my intention to drive at the second 
appointment. 

Q. Did you tell Dr. Cornes, at the second [May 3, 2011] visit, that you used a bike 
and public transportation only? 
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A. I don’t recall. I don’t recall talking about transportation in the second visit. 

(Ex. B to Jessup Dec., John Dep. 154:22-25; 159:13-22.) 

It is not entirely clear what John means by saying he does not recall. 

At her deposition, Dr. Cornes testified “But in those visits, as I indicated, I did discuss driving 
and instructed him not to drive, and he confirmed that he would not drive.” (Ex. D to Jessup 
Dec., Dr. Cornes Dep. 67:8-10.) 

According to the medical records, at the February visit, Dr. Cornes was told that John did not 
drive, but used a bike for transportation. (At his deposition, John confirmed that his bicycle was 
his “primary” mode of transportation, but did not say that it was his only mode of transportation. 
Ex. B to Jessup Dec., John Dep. 145:16-21.) The February note is silent concerning John’s 
intention to drive or not. 

At the May visit, Dr. Cornes counseled John against driving and discussed the implications of 
driving. The only portion of Dr. Cornes’s deposition that appears to bear on this issue was 
quoted above; it seems to confirm that driving was discussed and that John said he had no 
intention to drive. 

Dr. Cornes’s declaration says that she was told by John that he was not driving and had no 
intention of ever driving at the May visit. (Ex. I to Willoughby Dec., Cornes Dec., ¶ 3.) 

The evidence presented (other than the declaration) certainly supports an inference that the 
exemption provided by 17 CCR § 2812 applies here. However, it is only an inference. A juror 
could potentially draw a contrary inference and conclude that driving or John’s intention to drive 
were not discussed, based on John’s testimony that he does not recall those topics being 
discussed, and the somewhat vague state of the medical records, particularly those surrounding 
the May visit. Dr. Cornes needed to establish all three prongs of the exemption to prevail here. 
She did not do so. See, e.g., Sandell v. Taylor-Listug, Inc. (2010) 188 Cal.App.4th 297, 324; 
CCP § 437c(c) (when the inferences are in conflict, MSJ must not be granted). 

The MSJ is denied. 

Evidentiary Matters 

The Court denies Plaintiffs’ requests for judicial notice. The materials sought to be noticed were 
irrelevant to the disposition of the MSJ. As a result, the Court declines to take judicial notice of 
them. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 575. 

Neither of Dr. Cornes’s evidentiary objections concerned evidence material to the disposition of 
the MSJ. The Court rules on only those objections to evidence that were material in the 
disposition of the MSJ. See CCP § 437c(q). 
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 3.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. Any party intending to argue the tentative ruling set forth above shall 
appear by person. All other parties may appear by CourtCall. 

  

 4.  TIME:  8:30   CASE#: MSC16-00861 
CASE NAME: TYRONE WINDHAM VS. T.F. LOUDER 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACT. 
SETTLEMENT FILED BY TYRONE WINDHAM, TERRY COLLINS, TIMOTHY DAVIS 
* TENTATIVE RULING: * 
 
The Court is inclined to find the settlement fair, adequate and reasonable, however it has a 
number of questions. Among them are the following: 
 

1) The release is potentially overbroad.  What is the meaning of the language in Section 5.1 
of the Settlement Agreement that appears on page 8 beginning on line 1?  Why is that 
necessary? 

2) The time limits in Sections 6.2 and 6.3 do not seem to provide time for those who get 
notice late due to remailing. 

3) Did counsel get bids from any provider other than Simpluris? 
4) The proposed form of notice is not written in plain English and does not feature the box 

with the class members’ options prominently on the first page.  The Court will require 
that the notice be rewritten so it is in language accessible to non-lawyers. 

5) The Court will not give preliminary approval to the amount of “service payment” or 
attorney fees.  Those will have to be supported by declarations in connection with final 
approval. 
 

  

 5.  TIME:  8:30   CASE#: MSL16-00588 
CASE NAME: MIDLAND FUNDING VS. MOELLER 
HEARING ON MOTION TO/FOR ORDER ESTABLISHING ADMISSIONS FILED BY 
MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is, therefore, granted. 
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 6.  TIME:  9:00   CASE#: MSL16-01500 
CASE NAME: AMERICAN EXPRESS VS. NGUYEN 
HEARING ON MOTION TO/FOR DEEM MATTERS ADMITTED AND FOR MONETARY 
SANCTIONS, FILED BY AMERICAN EXPRESS BANK, FSB 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is, therefore, granted.  However, the 
Court declines to award sanctions. 

  

ADD ON: CASE # C12-00567 
CASE NAME: PEOPLE OF THE STATE OF CALIFORNIA V. BP WEST COAST PRODUCTS 
HEARING ON MOTION TO AUGMENT EXPERT WITNESS LIST FILED BY BP WEST 
COAST PRODUCTS 
*TENTATIVE RULING* 
 
The Court will permit the augmentation of the list on the condition that BP provide the material 
identified in its reply brief and that Mr. Lyons be made available for deposition as promptly as 
the People are ready to depose him. 
 

 

 7.  TIME:  1:30   CASE#: MSC12-00875 
CASE NAME: CULBREATH VS. CENTEX HOMES 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
This trial date and issue conference have been vacated.  The parties need not appear. 

 


